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INTRODUCTION

The purpose of this subcourse is to familiarize the student with those matters which occur chronologically before the start of a court-martial.

The subcourse is in two sections:   The first contains text assignments, exercises, solutions to the exercises, and the final examination. 
Study assignment for military publication DA Pam 27-173, Trial Procedure, can be found at the US Army Publishing Directorate web site: http://www.apd.army.mil/. 
Deskbook references can be found at the JAGCNet web site: http://JAGCNet.army.mil/.

There are eight lessons in this subcourse and the subject matter is divided as follows:

LESSON 1.  Jurisdiction

LESSON 2.  Pretrial Restraint

LESSON 3.  Pleadings

LESSON 4.  Disposition of Charges

LESSON 5.  Command Control

LESSON 6.  Article 32 Investigation / Article 34 Pretrial Advice

LESSON 7.  Court-Martial Personnel

LESSON 8.  Pretrial Agreements
A total of 4 credit hours is allowed for this subcourse.  You should study the lessons of this subcourse in the order in which they appear in this booklet.  Each lesson will have an assignment in the material listed in the "TEXT ASSIGNMENT" paragraph for that lesson.
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The last portion of each lesson is entitled “EXERCISE."   It contains a series of questions which you must answer.  Instructions for answering the questions are given in the paragraph entitled "REQUIREMENT." Special instructions for certain questions, if any, are given just before those questions.  You may use the reading assignments for help in answering the questions if you consider it necessary.

Some of the questions are multiple-choice and some are true-false.  You are to choose the one best answer among the choices in a multiple-choice question.  In answering true-false questions, bear in mind that a statement that is false in part should be considered false. When you have completed each lesson you should then compare your answers to the approved solutions provided in this subcourse, beginning after Lesson 8.  In the event you are uncertain as to a particular answer, you should re-read the reference provided in the approved solution for that question.
The very highest standard of integrity is expected of all officers, noncommissioned officers, enlisted personnel, and civilian employees of the federal government.  To receive or to provide others with unauthorized assistance or to plagiarize is to take unfair advantage of fellow students.  This conduct is unbecoming to a soldier or civilian employee and is cause for dismissal from the course, and possible administrative and/or disciplinary action under pertinent provisions of the Uniform Code of Military Justice.  Maintaining examination "files," receiving or providing examination information, giving others solution-discussion sheets, or keeping a record of correct responses for use by other students is strictly prohibited.  All work submitted to TJAGSA for grading to include lessons, examinations, and writing requirements will be individual work.  Collaboration on answers to graded requirements will not be condoned.  Plagiarism is defined as "the act of appropriating the literary composition of another, or parts or passages of [another's] writings, or the ideas or language of the same, and passing them off as the product of one's own mind." There is not requirement that one copy another's work exactly to be liable for plagiarism.  A basic example of plagiarism is quoting verbatim from source material without the use of quotation marks and a footnote stating the source quoted.  The use of only a portion of another's work constitutes plagiarism.  It simply will not be condoned.

The word "he," and/or its possessive forms, when used in this publication, represent both the masculine and feminine genders, unless otherwise specifically stated.
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LESSON 1: JURISDICTION

TEXT ASSIGNMENT:
Chapters  9 and  11,  DA  Pam  27-173,  Trial Procedure; Articles 2 and 3, UCMJ; Part I and Chapters II and V, Part II, MCM, 1984.

LESSON OBJECTIVE:
To acquaint the student with the fact that there are two principal types of jurisdiction in the military, in personam and subject matter, and that both must exist in order for the military court to have the power to try and determine a case and to render a valid judgment.

EXERCISE

REQUIREMENT:  There are one multiple-choice and four true-false questions to be answered.  Choose the one best answer for each multiple-choice question.  In answering true-false questions, a statement false in part should be considered false.  Read each question carefully and mark your answer.

1.
[TRUE/FALSE]   Discharge always terminates jurisdiction for offenses prior to discharge.

2.
A reservist is subject to court-martial jurisdiction: 
A.
if the individual is performing inactive duty training.

B.
if the individual is performing active duty or active duty training.

C.
both A and B.

D.
at all times because of his/her status as a reservist.

3.
[TRUE/FALSE]   The power to convene courts-martial is non- delegable.

4.
[TRUE/FALSE]   A soldier who is drunk when he enlists is never subject to court-martial jurisdiction.

5.
[TRUE/FALSE]   National Guard personnel are subject to federal court-martial jurisdiction only when in a federal duty status.
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LESSON 2: PRETRIAL RESTRAINT
TEXT ASSIGNMENT:
Chapter 14, DA Pam 27-173, Trial Procedure; R.C.M.  304 and 305.

LESSON OBJECTIVE:
To acquaint the student with the substantives rules and procedures concerning pretrial restraint, including the rules for sentence credit.

EXERCISE
REQUIREMENT: There are one multiple-choice and nine true-false

questions to be answered.  Choose the one best answer for the

multiple-choice question.  In answering true-false questions, a

statement false in part should be considered false.  Read each

question carefully and mark your answer.

1.
[TRUE/FALSE]   In determining whether the requirements exist to place an individual in pretrial confinement, factors that must be considered are: assuring the accused's presence for trial and prevention of future serious misconduct.

2.
In reviewing confinement of an accused, certain procedural safeguards must be observed.  Which of the following is NOT one of these safeguards?

A.
A neutral and detached individual is required to conduct the review.

B.
The review must be timely.

C.
The reviewing official must make factual findings and conclusions.

D.
The accused is permitted  to call witnesses for examination by the reviewing official and cross examination.

3.
[TRUE/FALSE]   The proper remedy to correct illegal confinement is dismissal of the charges.
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4.
[TRUE/FALSE] Allegations of illegal conditions of pretrial confinement (violations of Article 13) must always be raised at trial or they are waived on appeal.

5.
[TRUE/FALSE] Pretrial confinement is normally not authorized when disposition of the charges by summary court-martial is contemplated or in the case of an individual pending administrative discharge proceedings when no charges are pending.

6.
[TRUE/FALSE] Individuals in arrest or restriction in lieu of arrest status do not normally perform full military duties.  They may not exercise command, bear arms, or exceed the limits of the arrest or restriction.

7.
[TRUE/FALSE] A soldier pending court-martial ordinarily should be placed under pretrial restraint and should be removed from his normal duties.

8.
[TRUE/FALSE] A soldier does not get any credit off a sentence for pretrial confinement unless the confinement is in some way improper or illegal.

9.
[TRUE/FALSE] A soldier gets sentence credit for restriction which is "equivalent" or "tantamount" to confinement.

10.
[TRUE/FALSE] If a commander orders an accused soldier to stay away from an alleged victim and witnesses, the orders do not amount to pretrial restraint.
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LESSON 3: PLEADINGS

TEXT ASSIGNMENT:
Chapter 12, DA Pam 27-173;  R.C.M.  203, 307, 603, 904, MCM, 1984.

LESSON OBJECTIVE:
To acquaint the student with the fundamental requirements of military pleading, addressing both the Manual for Courts-Martial and court- made legal mandates.

EXERCISE

REQUIREMENT: There are two multiple-choice and eight true-false questions to be answered.  Choose the one best answer for each multiple-choice question.   In answering true-false questions, a statement false in part should be considered false.  Read each question carefully and mark your answer.

1.
In assessing whether a specification is legally sufficient, which of the following is NOT correct:
A.
Every essential element of an offense must be alleged directly or by reasonable implication in the specification.

B.
Misdesignation of the proper article is always prejudicial error.

C.
The specification must demonstrate the criminal nature of the accused's conduct.

D.
The specification must apprise the accused of what must be defended against, and must protect the accused from re-prosecution for the same offense.

2.
[TRUE/FALSE] Additional charges may not be added after arraignment over defense objection unless the convening authority specifically orders them to be added.

3.
[TRUE/FALSE] Failure to allege an offense is always waived unless raised at trial.
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4.
[TRUE/FALSE] Ordinarily, in the military, all known charges may, at the convening authority's discretion, be tried at a single trial.

5.
[TRUE/FALSE] Arraignment ends when the accused's plea is received by the military judge.

6.
[TRUE/FALSE] Duplicity is waived unless objected to by the defense.

7.
[TRUE/FALSE] Major and minor offenses should not be tried together.

8.
[TRUE/FALSE] Charges may be sworn to before any commissioned or non-commissioned officer.

9.
[TRUE/FALSE] Multiplicious specifications may never be pled, even to meet exigencies of proof.

10.
Which of the following statements is true? 

A.
The MCM categorizes amendments as major and minor changes to pleadings.

B.
An example of a minor change would be to correct the proper article violated.

C.
Minor changes can be made after arraignment with the military judge's consent.

D.
All of the above.
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LESSON 4: DISPOSITION OF CHARGES

TEXT ASSIGNMENT:
Chapter 13, DA Pam 27-173, Trial Procedure; Chapter 10, AR 635-200; R.C.M.  301, 303, 306, 307, 308, 401, 402, 403, and 404.

LESSON OBJECTIVE:
To acquaint the  student with the process required before charges may be referred to trial, emphasizing that greater procedural safeguards protect the servicemember as the level of trial increases.

EXERCISE
REQUIREMENT:   There are one multiple-choice and nine true-false questions to be answered.  Choose the one best answer for the multiple-choice question.  In answering true-false questions, a statement false in part should be considered false.  Read each question carefully and mark your answer.

1.
[TRUE/FALSE]   Only persons subject to the UCMJ may report an offense committed by another person subject to the UCMJ.

2.
[TRUE/FALSE]   Unlike a field grade Article 15, a summary court-martial has the power to reduce a senior NCO (E-7 and above)

one grade.

3.
A BCD - Special Court-Martial does NOT require which of the following:

A.
Qualified defense counsel.

B.
Qualified trial counsel.

C.
A military judge.

D.
A verbatim record.

4.
[TRUE/FALSE]   A special court-martial convening authority may convene a BCD special court-martial.

5.
[TRUE/FALSE]   The summary court-martial convening authority's receipt of charges tolls the statute of limitations.
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6.
[TRUE/FALSE]   Upon receipt of a report of an offense, the immediate unit level commander must conduct a preliminary inquiry into the offense; the preliminary inquiry may be conducted personally, by members of the command, or with law enforcement assistance.

7.
[TRUE/FALSE]   Like offenses must be disposed of at the same level, regardless of the circumstances of different accused.

8.
[TRUE/FALSE]   As in an Article 15, an accused has the right to refuse trial by summary court-martial.

9.
[TRUE/FALSE]   The criterion  for submitting a Chapter  10 discharge for the good of the service is that the accused committed an offense which includes as possible punishment a bad conduct or dishonorable discharge and confinement for a period of at least one year.

10.
[TRUE/FALSE]   A special court-martial convening authority may approve a request for a Chapter 10 discharge anytime after preferral and before action by the convening authority.
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LESSON 5: COMMAND CONTROL

TEXT ASSIGNMENT: 
Chapters 2 and 17, DA Pam 27-173, Trial Procedure; R.C.M.  104, 601; UCMJ art.  37.

LESSON OBJECTIVE:
To acquaint the student with the
various statutory powers Congress has
provided commanders and convening authorities, focusing on how these powers should be used and sometimes may be unknowingly abused.

EXERCISE
REQUIREMENT: There are ten true-false questions to be answered.  In answering true-false questions, a statement false in part should be considered false.  Read each question carefully and mark your answer.

1.
[TRUE/FALSE]   A  commander may  not  direct  a  subordinate commander to make a particular recommendation as to disposition of a case.

2.
[TRUE/FALSE]   The convening authority of a general or special court-martial may not be the accuser.

3.
[TRUE/FALSE]   The convening authority may properly delegate the detailing of court members to the staff judge advocate.

4.
[TRUE/FALSE]   The convening authority who, before trial, determines that a subordinate has referred a case to a level of court-martial inadequate to maintain discipline in the unit, may order the case be referred to a higher level court-martial.

5.
[TRUE/FALSE]   A  convening  authority  who  evidences  an inflexible attitude toward a certain category of offenses may be disqualified from taking action in those cases because of that attitude.
6.
[TRUE/FALSE]   A convening authority may consider and evaluate the performance of duty of a member of a court-martial in preparing an efficiency report.
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7.
[TRUE/FALSE] While a commander cannot tell court members how to decide the issue of guilt or innocence of an accused, the commander can direct predetermined kinds or amounts of punishments.

8.
[TRUE/FALSE] The convening authority may delegate the power to excuse up to one-third of the court membership before assembly, to the Staff Judge Advocate.

9.
[TRUE/FALSE] While staff members may not select court members, they can forward a list of nominees to the convening authority.

10.
[TRUE/FALSE] Once the convening authority selects the members, the Staff Judge Advocate or trial counsel should ensure that the court members receive a pretrial orientation lecture so the members will be knowledgeable concerning the law and be able to properly apply the law in the courtroom.
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LESSON 6: ARTICLE 32 INVESTIGATION/ARTICLE 34 PRETRIAL ADVICE

TEXT ASSIGNMENT:
Chapter 16, Trial Procedure Deskbook; Articles 32 and 34, U.C.M.J.; and R.C.M.  405 and 406.

LESSON OBJECTIVE:
To acquaint the student with Articles 32 and 34 of the U.C.M.J.  Focus is on the duties of the convening authority, the participants at the Article 32 investigation, and the duties of the staff judge advocate prior to the referral of charges to a general court-martial.

EXERCISE

REQUIREMENT: There are two multiple-choice and eight true-false questions.  Choose the one best answer for each multiple-choice question.  In answering true-false questions, a statement false in part should be considered false.  Read each question carefully.

1.
[TRUE/FALSE] Commentators frequently compare the Article 32 investigation to the federal preliminary hearing and the federal grand jury.

2.
[TRUE/FALSE] Failure to comply with the requirement of Article 32, U.C.M.J.  is jurisdictional error.

3.
Which of the following is not a statutory purpose of the Article 32 investigation:

a.
Preservation of testimony.

b.
Discovery.

c.
Perfecting a case against the accused.

d.
All of the above.

4.
[TRUE/FALSE]  Article 32 testimony may never be used as former testimony at a court-martial under Military Rule of Evidence 804(b)(1).
5.
[TRUE/FALSE] Only special court-martial convening authorities can direct that an Article 32 investigation be held.
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6.
Which of the following is true regarding defects in the Article 32 investigation:

a.
Defects involving denial of substantial pretrial rights will entitle the accused to enforcement of the rights without any showing of prejudice at trial.

b.
Defects not involving substantial pretrial rights of the accused will be tested for prejudice.

c.
Objections to defects in the investigation ordinarily must be raised before entry of a plea, otherwise they are waived.

d.
All of the above.

7.
[TRUE/FALSE] The general rule is that the Article 32 investigating officer must receive all legal advice from a neutral legal advisor.

8.
[TRUE/FALSE] A witness is considered reasonably available if located within 100 miles of the Article 32 site and the significance of the testimony outweighs the difficulty, expense, delay, and effect on military operations.

9.
[TRUE/FALSE] Article 34 U.C.M.J.  requires an SJA pretrial advice before all general courts-martial and all special courts-martial empowered to adjudge a BCD.

10.
[TRUE/FALSE] The mandatory contents of the pretrial advice are legal conclusions regarding jurisdiction, the form of the charges, the sufficiency of the evidence at the Article 32 investigation, and the SJA's recommended disposition of the case.
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LESSON 7: COURT-MARTIAL PERSONNEL

TEXT ASSIGNMENT:
Chapters 4,5, and 28, DA Pam 27-173, Trial Procedure; R.C.M.  501-506.

LESSON OBJECTIVE:
To acquaint the  student with the various participants in the court-martial process, how they are detailed/selected and what duties they have during the course of a trial.

EXERCISE

REQUIREMENT: There are two multiple-choice and eight true-false questions to be answered.  Choose the one best answer for each multiple-choice question.  In answering true-false questions, a statement false in part should be considered false.  Read each question carefully and mark your answer.

1.
[TRUE/FALSE]   The determination whether a foreign attorney is qualified to practice before a court-martial is made by the Staff Judge Advocate.

2.
[TRUE/FALSE]   The accuser and investigating officer in the same case are not disqualified to sit as court members.

3.
[TRUE/FALSE]   Although approval of a request for trial by military judge alone is discretionary with the military judge, the request should normally be granted.

4.
[TRUE/FALSE]   Enlisted members are not qualified to serve as a court member in the trial of a commissioned officer.

5.
[TRUE/FALSE]   An  accused's right to individual military counsel includes counsel from either defense or government appellate division as long as they are in the same theater of operations.
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6.
Which of the following is a false statement about an accused's request for individual military counsel? 

A.
Denial of the accused's request by the convening authority will be reviewed for abuse of discretion by testing the decision for reasonableness in light of all circumstances.

B.
The remedy for an improper denial of IMC is not dismissal.

C.
The issue need not be raised at trial to preserve it for appellate review.

D.
The accused must be advised of his right to request IMC by the detailed defense counsel and the military judge.

7.
[TRUE/FALSE] An accused can waive the right to conflict-free counsel if the military judge makes a determination on the record that such waiver is voluntary, knowing, and based on sufficient knowledge of the relevant circumstances and likely consequences.

8.
Which of the following statement(s) is (are) true? In selecting court members to serve on a court-martial, the convening authority:

A.
may not use rank as a device for deliberate and systematic exclusion of qualified court members.

B.
may rely on staff and subordinate commanders to select prospective court members.

C.
may limit selections to officer members with law enforcement experience.

D.
All of the above.

9.
[TRUE/FALSE] A written request, signed by the accused, is a jurisdictional requirement for trial by military judge alone.

10.
[TRUE/FALSE] Lawyers and military police officers are disqualified under the Rules for Courts-Martial from serving as court members.
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LESSON 8: PRETRIAL AGREEMENTS

TEXT ASSIGNMENT:
Chapter 18, DA Pam 27-173, Trial Procedure; R.C.M.  705, 910(f).
LESSON OBJECTIVE:
To acquaint the student with military pretrial agreements, focusing on how they are agreed upon, the clauses they may or may not contain, and how they are used at trial.

EXERCISE

REQUIREMENT: There are two multiple-choice and eight true-false questions to be answered.  Choose the one best answer for the multiple-choice questions.  In answering true-false questions, a statement false in part should be considered false.  Read each question carefully and mark your answer.

1.
[TRUE/FALSE]   Since an accused may waive appellate review, it is permissible for an accused to offer to waive appellate review as part of a pretrial agreement.

2.
Which of the following clauses is NOT a legally permissible inclusion in a pretrial agreement?

A.
A clause providing that the accused will cooperate in future cases brought by the Government by testifying truthfully.

B.
A clause offered by the accused after consultation with counsel concerning restitution of money taken from the victim of a robbery.

C.
A clause that offers to enter into a stipulation of fact.

D.
the above clauses are all legally permissible.

3.
[TRUE/FALSE]   While a stipulation of fact clause relating to the elements of the offense is not violative of public policy and may be included in a pretrial agreement, a clause requiring the accused to stipulate to the aggravating circumstances surrounding the offense to which the guilty plea relates is violative of public policy.

4.
[TRUE/FALSE]   An agreement that offers to waive requests for the personal appearance of witnesses in favor of stipulations of expected testimony is not violative of public policy.
16
5.
[TRUE/FALSE]   It is illegal for an accused to waive an Article 32 investigation as a condition to a pretrial agreement.

6.
[TRUE/FALSE]   The government may withdraw from a pretrial agreement prior to the beginning of performance by the accused.

7.
Which of the following may negotiate pretrial agreements for the government?

A.
The convening authority.

B.
The staff judge advocate.

C.
The trial counsel.

D.
All of the above.

8.
[TRUE/FALSE]   An accused's formal offer to plead guilty may be oral or written.

9.
[TRUE/FALSE]   If a military judge in a judge alone trial learns of the sentence limitation before announcing sentence a mistrial should be declared.

10.
[TRUE/FALSE]   An accused has a right to withdraw from a pretrial agreement at any time prior to the announcement of sentence.
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LESSON 1: SOLUTION TO JURISDICTION EXERCISE

1.
FALSE.    Article 3(a), UCMJ, provides for jurisdiction over offenses committed prior to discharge in certain circumstances.  Basically, the individual must again be subject to the code, i.e. must have regained military status and any trial must occur within the statute of limitations (Article 43, UCMJ).  Other exceptions include Articles 3(b), 3(c), and 2(a)(7), UCMJ.

Reference: Article 3, UCMJ, and R.C.M.  202 discussion.

2.
C.   Reference:  Article 2(a)(1) and 2(a)(3), UCMJ.

3.
TRUE.
Reference:  R.C.M.  504(b)(4).
4.
FALSE.
"Constructive enlistment" may establish jurisdiction.  Reference:  Article 2(c), UCMJ.

5.
TRUE.
National Guardsmen are generally subject to state control.  However, when in a federal status they are subject to federal jurisdiction.  Reference: Article 2(a)(3), UCMJ.
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LESSON 2: SOLUTION TO PRETRIAL RESTRAINT EXERCISE

[Unless otherwise noted, references are to Chapter 14, DA Pam 27-173.]

1.
TRUE.     The two valid predicates are assuring presence for trial and prevention of serious misconduct.  Reference: Paras. 14-1f and 14-2b; R.C.M.  305(h)(2)(B).
2.
D.
The accused has no right to call witnesses or to cross examine witnesses.  Reference:  Para. 14-2d; R.C.M.  305(i) analysis.

3.
FALSE.  Reference:  Para.  14-3c.

4.
FALSE.  Reference:  Para.  14-3c(3) and n.  148.

5.
TRUE.  Reference:  Para.  14-2a.

6.
FALSE.  Unlike arrest, an individual who is restricted may participate in all military duties and activities of the unit. Reference: Para.  14-1c(2) and (3).
7.
FALSE.  Ordinarily a soldier pending court-martial should continue to perform normal duties and no pretrial restraint should be imposed unless required by the circumstances.  Reference: Para. 14-1f: R.C.M.  304(c).
8.
FALSE.  A soldier gets day for day credit for any pretrial confinement under the Allen case.  Reference: Para.  14-3a and b.

9.
TRUE.  Reference:  Para 14-3b(1).
10.
FALSE.  The orders constitute a condition on liberty, which is a form of pretrial restraint.  Reference:  Para.  14-1c(1), R.C.M.  304(a)(1).
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LESSON 3: SOLUTION TO PLEADING EXERCISE

[Unless otherwise noted, references are Paragraphs in Chapter 12, DA Pam 27-173]

1.
B.  Misdesignation of the proper article or failure to designate any article is generally not material.  The specification need only allege an offense over which courts-martial have jurisdiction.  Reference: Para.  12-5; R.C.M.  307(d).

2.
FALSE.  Reference: Para.  12-4; R.C.M.  603(d).

3.
FALSE.  If a specification fails to state an offense, a motion to dismiss should be granted.  Reference: Para.  12-5.

4.
TRUE.  Reference: Para.  12-8.

5.
FALSE.  The pleas are NOT part of the arraignment.  R.C.M. 904.

6.
TRUE.  Reference: 
Para.  12-7.

7.
FALSE.  Reference: 
Para.  12-8.

8.
FALSE.  Reference: 
R.C.M.  307(b)(1).

9.
FALSE.  Reference: 
Para.  12-6.

10.
D.  Reference: R.C.M.  603.
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LESSON 4: SOLUTION TO DISPOSITION OF CHARGES EXERCISE

[Unless otherwise noted, references are to Chapter 13, DA Pam 27-173.]

1.
FALSE.  Any person may report an offense.  Reference: Para. 13-1, R.C.M.  301(a).

2.
TRUE.  Reference: Para.  13-6c.

3.
B.  Qualified trial counsel is not required but is almost always provided.  Reference: Paras.  13-7 and 13-8.

4.
FALSE.  A GCMCA is required.  Reference: Para.  13-8.

5.
TRUE.  Reference: 
Para.  13-6a; R.C.M.  403(a) discussion.

6.
TRUE.  Reference: 
Para.  13-5a; R.C.M.  303 and discussion.

7.
FALSE.  The individual circumstances of an accused must be considered.  Reference: Para.  13-4; R.C.M.  306(b) discussion.

8.
TRUE.  Reference: Para.  13-6c.

9.
FALSE.  The criterion for a Chapter 10 discharge request is an offense carrying a maximum penalty that includes a bad conduct or dishonorable discharge.  Reference: AR 635-200, Para.  10-1a.  Note: R.C.M.  1003(d) permits a BCD in certain circumstances even when the maximum punishment for the individual charges does not authorize a BCD.  The provisions of R.C.M.  1003(d) do not apply to chapter 10 eligibility unless the case is referred to a court-martial authorized to adjudge a punitive discharge.

10.
FALSE.  Only the general court-martial convening authority may approve a request for a Chapter 10 discharge no matter what the level of court-martial.  Reference: AR 635-200, para.  10-7.
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LESSON 5: SOLUTION TO COMMAND CONTROL EXERCISE

[Unless otherwise noted, references are to Chapter 2 and 17 of DA Pam 27-173, Trial Procedure.]

1.
TRUE.  Each commander must be free to give his honest opinion  as to disposition.  Reference:  Para. 2-2g. R.C.M. 401(c)(2)(A) Discussion.

2.
TRUE.
Reference:
Para.  17-2(b).
3.
FALSE.
Reference:
Para.  17-2a.

4.
TRUE.
Reference:
R.C.M.  601(f).
5.
TRUE.
Reference:
Para.  2-2g.

6.
FALSE.
Reference:
UCMJ art.  37b; Para.  2-2a.

7.
FALSE.
Reference:
UCMJ art.  37a; Para.  2-2g.

8.
TRUE.
Reference:
Para.  17-5a.

9.
TRUE.
Reference:
Para.  17-2a.

10.
FALSE.
Reference:
Para.  2-2a.
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LESSON 6: SOLUTIONS TO ARTICLE 32/ARTICLE 34 EXERCISE

[Unless otherwise noted, references are to DA Pam 27-173, Trial Procedure]

1.
True.  See para 16-1.

2.
False.  See U.C.M.J.  Article 32(d) and para 16-1.

3.
C.  See  U.C.M.J.  Article 32(a); R.C.M.  405(a) discussion; and para 16-2.

4.
False.
See para 16-2(c).
5.
False.
See  R.C.M.  405(c) and para 16-3a.

6.
D.  See para 16-6(d).
7.
True.
See para 16-3b(3)(a).
8.
True.
See R.C.M.  405(g)(1)(A).
9.
False.
See Article 34, U.C.M.J.  and para 16-7.

10.
True.
See Article 34, U.C.M.J.; R.C.M.  406(b); and para 16-8.
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LESSON 7: SOLUTIONS TO COURT-MARTIAL PERSONNEL EXERCISE

[Unless otherwise noted, references are to DA Pam 27-173, Trial Procedure.]

1.
FALSE.
Reference:
Para.  5-6 and R.C.M.  502(d)(3).
2.
FALSE.
Reference:
Para.  4-2 and R.C.M.  502(d)(4).
3.
TRUE.
Reference:
Para.  28-2.

4.
TRUE.
Reference:
Para.  4-2 and R.C.M.  502(a)(1)(C).
5.
FALSE.
Reference:
Para.  5-5 and R.C.M.  506(b)(1).
6.
C.   The issue must be raised at trial to preserve it for

appellate review.  Reference: Para.  5-5.

7.
TRUE.     Reference:  Para.  5-9.

8.
A.   Reference:  Para.  4-2.

9.
FALSE.
Reference:
Para.  28-2.

10.
FALSE.
Reference:
Para.  4-2.
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LESSON 8: SOLUTIONS TO PRETRIAL AGREEMENT EXERCISE

[Unless otherwise noted, references are to Chap.  18, DA Pam 27-173, Trial Procedure.]

1.
FALSE.    Reference: Para.  18-3c.(3) and R.C.M.  705(c)(1)(B).
2.
D.   All clauses are generally permissible.  Reference: Para. 18-3c and R.C.M.  705(c)(2).
3.
FALSE.
References:
para.  18-3d(2).
4.
TRUE.
Reference:
Para.  18-3c(6)(b).
5.
FALSE.
Reference:      Para.   18(e)(1)(a)   and   R.C.M. 705(c)(2)(E).
6.
TRUE.     Reference:  Para.  18-5; R.C.M.  705(d)(4)(B).
7.
D.   Although only the convening authority may approve a pretrial agreement, the CA, SJA, or TC may engage in negotiations.  Reference: R.C.M.  705(d)(1).
8.
FALSE.
Reference:  Para.  18-4c and R.C.M.  705(d)(2).
9.
FALSE.
The  disclosure  must  be  tested  for  prejudice. References: Para.  18-6 and R.C.M.  910(f)(3).
10.
TRUE.     References:  Para.  18-5 and R.C.M.  705(d)(4)(A).
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